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Introduction
On 15 July 2015, the Minister for Planning and Local Government, the Hon Peter Gutwein MP
announced a targeted review of the Local Government Act 1993 (the Act). The review has the
following objectives:
 improve governance in local government and make the Act less prescriptive where possible;
 clarify certain functions and powers of statutory bodies, councillors and general managers
within the Act; and
 ensure fair and transparent local government elections.
The following areas are being considered under the targeted review:
 the functions of mayors, deputy mayors and elected members;
 the appointment, functions and powers of the general manager;
 financial management and reporting;
 the functions and powers of the Director of Local Government;
 the functions, powers and procedures of the Local Government Board;
 the functions, powers and procedures of a Board of Inquiry;
 local government elections – electoral rolls, funding and advertising;
 the recognition, structure and role of regional bodies; and
 the reduction of unnecessary administrative requirements.
On 29 April 2016, the Minister released a Discussion Paper as the basis for public consultation
on the targeted review. The Discussion Paper identified issues associated with the Act,
summarised different approaches from across the country, and suggested some opportunities
for changes to the Act.
The Discussion Paper contained 44 questions in relation to the areas of the Act that are under
review. Local government, interested parties, peak bodies and members of the public were all
invited and encouraged to participate and have their say on the Discussion Paper. Public
consultation closed on 10 June 2016. A total of 64 submissions were received.
This Consultation Feedback Paper summarises the responses to the questions outlined within
the Discussion Paper as well as key points raised in submissions received during the
consultation. This Paper should be read in conjunction with the Discussion Paper.
Thank you to all those who took the time to read the paper and participate in the process by
making a submission to the targeted review.

4|Page

CONSULTATION FEEDBACK PAPER

DISCLOSURE ABOUT INFORMATION CONTAINED IN THIS PAPER
It is important to note that not all submissions received answered all questions under the
Discussion Paper, in fact, some submissions did not provide a response to any of the questions
posed. Furthermore, there was some evidence through the responses that indicated that the
respondent(s) may not have fully understood the question or the matter being discussed (for
example, respondents commenting on the general manager’s “role” as opposed to “electoral
roll”). For these reasons, while efforts have been made to ensure that such submission
responses are accurately reflected within this paper, any figures contained within are
approximate only.
This paper seeks to honestly and transparently reflect comments, suggestions and ideas that
were put forward through the consultation process. Some of the suggestions contained in this
paper were made and/or supported by multiple submissions, others were made in a single
submission. The paper does not seek to support any particular agenda, nor does it aim to show
any preference for specific ideas. It aims to present arguments for and against each of the
propositions contained in the Discussion Paper on the basis of comments received through the
consultation process.
Finally, while the Steering Committee is to consider the consultation feedback that has been
received during this process it is ultimately tasked with determining whether recommendations
or amendments put forward to the Minister are in fact necessary and sound in rationale,
practical and able to be implemented, as well as fair and equitable in the circumstances.
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Executive Summary
During a six-week consultation period, approximately 64 submissions were received in response
to the Discussion Paper for the targeted review of the Act. The responses received were from
members of the public; councillors; individual councils; peak bodies such as the Local
Government Association of Tasmania (LGAT); advocate organisations; and State Government
Agencies.

KEY FINDINGS
There was strong support among submissions for the review of the Act to result in reduced
prescription and improved governance. Many submissions agreed with issues identified in the
Discussion Paper but proposed that the solution was not through changes to the Act but
through improved guidance and information.
The general view among submissions was that clarification on the roles of mayors, councillors
and general managers would be beneficial. However, most were in favour of mechanisms such
as protocols or guidelines rather than amendments to the Act. Most submissions also supported
induction and training for elected officials.
The majority of submissions found that there was a need to have two separate bodies (being
the Local Government Board and Boards of Inquiry) to monitor how effectively councils serve
our communities. However, submissions identified there was room for improvement in the
bodies’ operation and processes. Submissions generally agreed that the potential outcomes
from a review or inquiry were insufficient and that the Act should provide for additional
potential outcomes. Furthermore, respondents generally agreed that the Director of Local
Government may require further or increased powers to fulfil the role.
The majority of submissions found that the general manager’s roll should be retained but that
there should be a further review into the administration, eligibility criteria and their application.
There was strong support for electoral advertising limits to remain with the possibility of
indexation or a regular increase to the limits to be considered, and support for further
clarification and more transparency around political donations.
The majority of submissions were supportive of maintaining a flexible approach to how regional
bodies operate. A number of submissions were in favour of a mechanism to define roles and
functions of such bodies, but not within the Act or legislation.
Several submissions identified sections and areas within the Act, which could present
opportunities to reduce red tape, if reviewed and amended.
A number of other matters were raised in the submissions to the targeted review. While these
matters fell outside the ambit of the Discussion Paper, these have been acknowledged in the
“Other Matters” section.
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The people who lead and serve our
community
The general view among submissions was that clarification on the roles of those
who lead and serve the community would be beneficial. However, most were in
favour of mechanisms such as protocols or guidelines to clarify roles rather than
amendments to the Act. Most submissions also supported induction and training
for elected officials.

What is the role of the mayor?
Question 1: What should the leadership role of the mayor include?
Thirty eight submissions responded to this question. There were diverse views within the
submissions on how the leadership role of the mayor should be defined in the Act. There was
strong support to require mayors to promote good governance, build a united team, and to
mentor newly elected members.1 A number of other ‘soft’ skills were identified as being
important for the role of mayor such as communication skills; being honest and approachable;
and promoting a consultative approach.
Some submissions indicated that the mayor should play a more executive role: directing the
general manager2, overseeing budget setting and overseeing operations. There was a suggestion
that mayors should have the capacity to refer a matter to council for resolution when the
general manager does not agree with or respond to the mayor’s requests or instructions.3 A
further suggestion was to provide mayors with powers such as referral to the code of conduct
panel or other authorities where appropriate.4
The LGAT submission indicated that, among councils, there was not a strong desire for change.
If the role of the mayor as defined in the Act were to change, the LGAT response indicated
general support for the roles presented in the Discussion Paper, except for the requirement for
mayors to be members of all standing committees as this may be impractical. LGAT also noted
that the role of the mayor as ‘spokesperson’ required clarification but councils did not have a
unified position on how it could best be clarified.
Overall the view from the submissions was that the Act should provide a framework and that
there was a need for guidance and information to support the intentions of the Act. 5
In the report of the Huon Valley Council Board of Inquiry6 several relevant recommendations
(Recommendations 9 -14) were made regarding the role of the Mayor:
 When making public statements on issues that are the subject of a formal council
decision, the Mayor should only speak on behalf of the Council’s decisions

1

Submissions 6, 10, 13, 15, 19, 21, 26, 48, 49, 54
Submissions 7, 9,19, 30
3
Submission 7
4
Submission 49
5
Submission 34
6
Huon Valley Council Board of Inquiry Report to the Minister for Planning and Local Government (June 2016)
2
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(Recommendation 9) or refer the media or public enquiries to the minutes or audio
recording7 of the relevant council meeting (Recommendation 12).


When the Mayor’s view differs from a Council decision, their view should be put on
record in the Council’s meeting minutes (Recommendation 10).



Recommendations 9 and 12 should not apply during the period of a Council election
(Recommendation 13).

The Board of Inquiry referred the following to the Targeted Review to consider:
 the broader application of a mayor speaking only on behalf of council, and the use of
audio-recordings for council meetings (Recommendation 14); and


additional legislative powers for mayors of Tasmanian councils (Recommendation 15).

Question 2: What should the requirement for the mayor to liaise with the
general manager include?
Thirty three submissions responded to this question. There were diverse and often opposing
views among the responses on requirements for the mayor to liaise with the general manager.
For example, there were those respondents who thought that there should be specifications
around the regularity with which mayors and general managers met and suggested that
meetings should be required weekly or twice a month8, and others who felt that such
specifications would be overly prescriptive.9 There were those who felt there should be a close
working relationship between the mayor and the general manager, while another submission
argued that there should remain a professional distance between the mayor and the general
manager to avoid potential blurring of roles.10
The LGAT submission proposed that guidance and examples would be more appropriate than
legislative specifications as the Act already provided an effective framework in this respect.
LGAT also highlighted the importance of focusing on outcomes, noting that regular meetings
may not be sufficient at critical times such as during major weather events, and equally may not
help to resolve issues when they arise between mayors and general managers. As an alternative
to specifying meeting schedules, it could be a requirement to meet as regularly as is required to
support efficient operations and effective outcomes.11
The Huon Valley Council Board of Inquiry recommended that a Statement of Expectations to
govern the relationship between the general manager and the Mayor be developed. This
statement would include the scope of information that could be requested, timelines for the
provision of requested information, regular meetings, how outcomes were recorded,
authorisation processes, dealing with disagreements and so forth. Recommendation 4c of the
Board recommended that the statement also include agreed protocols to fulfil their respective
roles and functions under the Act, for endorsement by the full Council (Recommendation 7). It
also recommended that the Mayor should be consulted by the general manager when setting
council meeting agendas (Recommendation 27).
7

Recommendation 11 was that Council meetings should be audio-recorded and audio-recordings made accessible
to the public.
8
Submissions 9, 15, 46, 26, 54
9
Submissions 31, 40, 42,
10
Submission 17
11
Submission 13
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Question 3: Should mayors be required to undertake induction and training,
particularly in the development of leadership skills?
Thirty two submissions provided a response to this question. Approximately 87 per cent of
respondents to this question submitted that mayors should be required to undertake induction
and training, particularly in the development of leadership skills, nine per cent submitted that
induction and training should not be mandatory, and three per cent were unsure.
Of those in support of mandatory training, it was suggested by some respondents that training
should focus on good governance, the roles of elected members and administration, the role of
the mayor as chair, ethical conduct, and decision making12. In that regard, two submissions
suggested that training be local government specific13 rather than leadership specific. While it
was not stated explicitly, there was a general view from the submissions that some people may
be experienced leaders in a certain field but those leadership skills are only partly transferrable
to the role of mayor.14
A range of other suggestions were put forward in submissions such as:


requiring experience as a deputy mayor prior to being eligible to stand for mayor;15



encouraging training rather than requiring it;16



mayors could undertake a self-assessment to help them identify what training would be
best suited to their needs;17 and



training should be mandatory just for new mayors, not returning mayors18.

The LGAT submission reported that there was broad support among councils for mandatory
training but that councils had raised questions around who would deliver the training, who
would fund it, and what the penalties would be for non-compliance. LGAT supported the idea
of increased investment by the State Government in online and face-to-face training.19 LGAT
also highlighted comments from councils related to the removal of the requirement for mayors
to have experience as councillors prior to being eligible to stand for mayor. This comment was
mirrored in a number of individual submissions. These respondents felt that prior experience as
a councillor was more valuable than training once elected as a mayor.20
The Huon Valley Council Board of Inquiry recommended that mandatory training on roles and
responsibilities under the Act for all newly elected councillors, with an additional leadership
module for first time Mayors (Recommendation 16). It also noted particular types of training,
under Recommendations 26 (regarding behavioural expectations and meeting conduct) and 35
(regarding conflicts of interest).

12

Submissions 33, 54 and 49
Submissions 15, 19
14
Submission 1, 11, 15, 24, 30 and 45
15
Submission 1
16
Submission 33
17
Submission 24
18
Submission 17
19
Submission 31
20
Submissions 1,40, 47 and 54
13
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Question 4: Should mayors be given a casting vote when decisions are tied, so
that tied decisions are not automatically determined in the negative?
Thirty two submissions provided a response to this question. Approximately 75 per cent of
respondents submitted that mayors should not be given a casting vote when the vote is tied,
while 25 per cent submitted that mayors should be given a casting vote in such circumstances.
Of the submissions in support of current arrangements, whereby a tied vote is deemed to be a
vote in the negative, some made arguments against a casting vote being granted to the mayor21,
including that a casting vote would jeopardise a mayor’s independence22, reinforce power blocks
and petty politicking, and that it may remove the focus from consensus decision-making.23 An
argument in support of a casting vote was that mayors would have the community’s best
interests at heart and would make a fair decision24.
The LGAT submission indicated that there was generally no support for a mayoral casting vote.
LGAT also noted, however, that a casting vote may assist with planning matters when the
council is acting as a planning authority.

Question 5: Should the provisions requiring a person to be both mayor and
councillor candidate remain?
Thirty two submissions responded to this question. Approximately 81 per cent, of respondents
submitted that a person should be required to stand for both mayor or deputy mayor and
councillor, while 19 per cent submitted that a person should only be allowed to stand for
mayor, deputy mayor or councillor.
The comments received in relation to this question argued against a change from the existing
system as such a change would deter competent individuals from standing for mayor because
the likelihood of winning a general seat is greater than winning the seat of mayor.25 The LGAT
submission reflected the view of the majority, noting that the predominant view among councils
was that the existing requirement should remain.
There was some support, including from LGAT, for separate elections as is the system in
Geelong (Victoria) and South Australia26. This system sees the election for councillors run first,
followed by the popular election of mayor from among the appointed councillors.
An associated proposal raised in the Legislative Council Government Administration
Committee “B” Final Report on the Tasmanian Electoral Commission (the Final Report on the
TEC) was that consideration should be given to whether individuals should have the
opportunity to stand for both mayor and deputy mayor (Recommendation 17).

21

Submission 10, 15, 21, 30 and 31
Submission 18
23
Submissions 21, 30, 31, 36
24
Submission 32
25
Submissions 33, 40, 41, 48, 51
26
Submission 48
22
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What is the role of deputy mayor?
Question 6: What should the role of deputy mayor include?
Thirty three submissions responded to this question. Across the majority of submissions the
general view was that the role of the deputy mayor should be to act as the mayor in the
mayor’s absence, and in this regard, that the Act did not require a change.27
The LGAT submission supported this view, but added that the deputy mayor should also be
required to:


support the mayor;28



share the role of mentor to newly elected members; and



liaise regularly with the mayor and general manager.

LGAT further proposed that the role of deputy mayor should be more accurately described as
acting as the mayor when the mayor is ‘unavailable’ (as opposed to ‘absent’) to acknowledge
that events such as illness, and family and personal commitments that impact on the mayor can
require the deputy mayor to act as mayor from time to time.
There were a number of submissions that proposed that there was no need for a permanent
deputy mayor and that an elected member should be appointed by other elected members on
an as-needs basis.29

Question 7: Should deputy mayors be appointed by the council rather than
popularly elected?
Thirty one responses were received to this question. Approximately 64 per cent of
respondents submitted that deputy mayors should be popularly elected while 23 per cent
submitted that deputy mayors should be appointed by the council and 13 per cent were not
sure.
Of the submissions in support of current arrangements, one argued that if councillors were to
elect the deputy mayor they may not select the best person30 while another suggested that
voting on a paid position could create conflict among elected members.31
Of those submissions favouring election among councillors, one suggested that the deputy
mayor could be selected based on expertise32 and it was also noted that the councillors would
know who among the group would work best with the mayor. 33
Other suggestions were that the mayor should select the deputy mayor34, or that the second
placeholder in the mayoral election could be awarded the position of deputy mayor.35

27

Submission 1
Submission 3
29
Submissions 9, 11, 17 and 18
30
Submission 15
31
Submission 51
32
Submission 30
33
Submissions 30, 48
34
Submission 26
35
Submission 21
28
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The LGAT submission noted that there was no consensus on the issue among councils, but that
the July 2012 General Meeting of the Association determined that a move to electing deputy
mayors around the table was not supported.

What is the role of an individual councillor?
Question 8: How should mayors fulfil their role of overseeing councillors in the
performance of their functions?
Thirty two submissions responded to this question. Submissions highlighted a number of
challenges associated with oversight by mayors of the performance of councillors. The preferred
approach from these submissions was to allow mayors the flexibility to apply their judgement
and skills. 36
It was noted that in relation to the mayors role of overseeing councillors in the performance of
their functions further definition of ‘oversee councillors’ is required37 as there is inconsistent
application of this requirement across the State.38 Practically speaking, it is difficult for mayors to
oversee the performance of councillors and that, if not carried out effectively, it could
jeopardise relationships and the effective functioning of a council.39 It is also hard to undertake
this role when there is no requirement for elected members to take direction from mayors.40
It was also noted that there may be some mayors who do not have the skill set required to
oversee others in a positive and meaningful way, and that new mayors in particular may not
have the local government experience to carry out this role effectively.41
There were also submissions that supported a standard approach to the oversight by mayors of
the performance of elected members. Proposals included that mayors should:


foster respect between councillors42;



meet with elected members periodically, for example every 2-4 months, to discuss
performance43;



encourage elected members to participate in induction and training;44



provide guidance to councillors on their role and the framework within which the
individual and the council operates;45



speak with elected members on a one-on-one basis as required;46 and



investigate and action complaints when received.47

36

Submissions 38, 42, 47, 48
Submission 54
38
Submission 49
39
Submissions 11, 24
40
Submission 13
41
Submissions 24 and 54
42
Submission 13
43
Submission 19
44
Submissions 18, 38 and 54
45
Submission 49
46
Submission 40
47
Submissions 18 and 41
37
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The LGAT position was that most councils preferred guidance and best practice advice
regarding mayors’ oversight of elected members over specific prescription in the Act. LGAT
proposed that guidance might relate to behaviours such as having an open door policy and
respecting all opinions around the table, and specific activities such as ensuring that councillors
participate in inductions, developing an issues resolution process and communication protocols.

Question 9: What protocols should councils develop to guide interactions
between council staff and councillors?
Thirty three submissions responded to this question. Respondents to this question suggested
that an important factor for ensuring effective interactions between council staff and councillors
is the need for elected members and those in council administrations to understand their
respective roles and relationships48. It was suggested that this is especially important in smaller
communities where people are often connected in a number of different ways.49
One submission proposed that an improved understanding of roles would help to reduce the
need for protocols50. Submissions also proposed that codes of conduct play a similar role to
protocols that might be developed to guide interactions between council staff and councillors.
51
There was a suggestion that model protocols could be prepared for councils to adapt and
adopt if they felt it was necessary.52
The LGAT submission proposed that protocols could be useful to guide interactions between
council staff and councillors, but that such protocols are best developed on a council-by-council
basis53. Furthermore, LGAT proposed that any protocols should be developed in a consultative
way to meet the particular needs of individual councils54 and also noted that there needed to
be alignment and integration of protocols and a council’s code of conduct.
A number of submissions also proposed that the Act should allow for interactions between
elected members and senior managers, rather than the current limitation of communication
being between the mayor and the general manager55. Another suggestion was that chairs of
council committees should be free to contact relevant senior managers56 within the council.

Question 10: Should elected members be required to participate in induction
and professional development programs and, if so, what sort of training should
they do?
There were 33 responses to this question. Approximately 83 per cent of respondents
submitted that elected members should be required to participate in induction and professional
development programs while 17 per cent submitted that elected members should not be
required to participate in induction and professional development programs.
The arguments for mandatory training were that councillors may not be elected with the skills
to fulfil the role, and that elected members may become stagnant over time if they are not
48

Submission 11, 45, 43 and 13
Submission 13
50
Submission 13
51
Submissions 1, 22, 23 and 54
52
Submission 33
53
Submission 11
54
Submissions 18 and 54
55
Submissions 9 and 15
56
Submissions 23 and 15
49
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exposed to professional development57. It was pointed out in two submissions that individuals
are often elected on the strength of their contribution to the community or commerce but, in
spite of their strengths, they do not possess the knowledge and understanding of the local
government sector to effectively fulfil the role of an elected member.58
There were some submissions that proposed that candidates for election should be required to
undertake some basic training prior to being eligible to nominate59. The rationale for this
position was that some people nominate with a misunderstanding of the role of an elected
member and/or planning authority, and such misunderstandings can lead to frustration once
elected. There were a number of suggestions on areas in which elected members should
receive training including roles, responsibilities, decision making, conflict resolution, regulatory
requirements, land-use planning, ethical conduct, and workplace health and safety.60
As to how training and induction should occur, some submissions proposed that councils be
responsible for their own induction programs61, but one noted that training should be provided
by someone who is independent and expert in their field62. There was a suggestion that there
should be a unit within the State Government that was dedicated to development of elected
members across the State.63 It was also noted that funding for mandatory training should be
standard and applied transparently64. There was also a suggestion that a continuing professional
development points system could be introduced at a statewide level.65
Arguments from individual submissions against mandatory training were that councillors learn
best on the job66 and seeking advice from mentors on the council. It was also proposed that
experienced councillors were best placed to provide induction and training for new
councillors67. It was noted that mandatory training would add further complexity and
administration as there would need to be a way to measure compliance as well as adequate
penalties in place for non-compliance or failure to undertake mandatory training.
A number of submissions held the view that training should occur on a voluntary basis and that
it should respond to the individual needs of councillors.68 Furthermore, it was proposed in one
submission that the most effective learning will occur where there is a culture of learning and
that the focus should be on building a learning culture rather than imposing learning.69
The LGAT submission stated that the majority of councils felt there should be compulsory
induction following elections for new and returning elected members but that returning elected
members should have a tailored program that took into account previous training and
experience. LGAT advised that councils’ general view was that compulsory training which
focused on governance, planning and meeting procedures should be provided, and that the
57

Submissions 3, 6, 8, 11 and 26
Submission 8 and 26
59
Submissions 6, 10 and 39
60
Submissions 11, 19 30, 33, 37
61
Submission 21, 9 and 41
62
Submission 54
63
Submission 31
64
Submission 54
65
Submission 38
66
Submission 1
67
Submission 3
68
Submissions 15, 48, 33 and 11
69
Submission 47
58
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compulsory training should be supported by ongoing professional development. The LGAT
submission further noted that the July 2015 general meeting determined that all councillors
should be encouraged to undertake training courses.
As mentioned previously under Question 3, the Huon Valley Council Board of Inquiry
supported mandatory training under Recommendation 8 and did specify particular types of
training around meeting conduct, behavioural expectations and conflicts of interest
(Recommendations 26 and 35).

How is the general manager appointed and managed?
Question 11: What role should mayors have in relation to the appointment and
performance appraisal of general managers?
Thirty three submissions responded to this question. A number of submissions were of the view
that the mayor should play the same role as other councillors in the appointment and
performance appraisal of general managers and that there was no need to change the legislation
as it stands70. In terms of performance appraisal, there was a suggestion that all staff as well as all
elected members should have the opportunity to have a say on the performance of the general
manager via a survey.71
The LGAT submission indicated that most councils agreed that the mayor should have the lead
in the appointment of general managers72. There was a suggestion among individual council
responses that, given the importance of the relationship between the mayor and the general
manager, the mayor should have a casting vote when it comes to the selection of a general
manager.
In regards to the Huon Valley Council Board of Inquiry, Ministerial Direction 6(c) required the
establishment of a General Manager Performance Review Committee and Recommendation 38
of the Board was that the Mayor can be appointed as ex-officio member of all Council
committees (including such a performance review committee).

Question 12: Should the Act include principles for the selection, reappointment
and performance appraisal of general managers?
There were 33 responses to this question. Approximately 47 per cent of respondents
submitted that the Act should not include principles for the selection, reappointment and
performance appraisal of general managers. Forty seven per cent of respondents submitted that
the Act should contain such principles and six per cent were unsure.
A number of submissions commented that such principles may be useful but that they should
not be specified through the Act and it should be up to individual councils to decide on
principles that suited their particular circumstances.73
The LGAT submission indicated that there was an even split among councils, with about half
supporting the current legislative requirements and about half supporting the inclusion of
principles. Consistent with other submissions received, LGAT indicated that some councils
70

Submission 1, 3, 10, 15, 19, 24 and 33
Submission 1
72
Submission 18
73
Submissions 11, 21, 22, 33, 38, 41, 42 and 54,
71
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supported the idea of such principles but believed that they would be best presented as
guidance rather than by legislative requirement. LGAT made a specific proposal that
section 61(3) of the Act which requires councils to invite applicants for the position of general
manager in a daily newspaper, be removed.74

What is the role of the general manager?
Question 13: What should the requirement for general managers to liaise with
mayors include?
Thirty three submissions responded to this question. There were some submissions that
supported specific liaison requirements75 such as meetings twice a month.76 Other submissions
identified behaviours that should guide interactions between general managers and mayors such
as open communication, being unbiased, and focussing on the best interests of the community77.
There were also suggestions around specific matters that the general manager should report on
to the mayor such as major projects; meeting agendas; legal advice; budgets; emergency
management and planning; service standards; and strategic staffing matters.78
There was a suggestion that if a general manager forms the view that the relationship with the
mayor is or could be detrimental to the proper functioning of the office of the general manager,
the general manager should report in writing to the full council on those concerns with the
mayor having the opportunity to provide a written response.79
In contrast, there were submissions that opposed legislating specific requirements for general
managers to liaise with mayors. These submissions were of the view that there should be
flexibility for general managers and mayors to engage as much or as little as necessary to ensure
the effective operation of the council.80
In its submission, LGAT indicated that councils in general did not support amendments to the
existing provisions. It advised that councils felt that further prescription would not improve the
Act in this regard, and that it is not possible to legislate for situations where there may be a
personality conflict.
The Huon Valley Council Board of Inquiry recommendations are reflected under Question 2 of
this Discussion Paper.

Question 14: What level of information should be provided to the council by
the general manager?
Thirty three submissions responded to this question. In the submissions that responded to this
question, it was acknowledged in a few submissions that it was difficult to specify a particular
level of information that should be provided and that a general statement would provide
sufficient guidance as well as flexibility.81 Therefore, the view held among submissions was that
74
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information and advice should be provided to a level that is necessary for the effective discharge
of councillors’ responsibilities in a timely fashion.82
The LGAT submission reflected that of the individual submissions. It noted that councils largely
felt that the current provisions were sufficient and the level of information provided by a general
manager in a well-functioning council was not an issue. Furthermore, further prescription may
create an unnecessary compliance burden. LGAT proposed that section 65 of the Act could be
amended to make it clear that qualified advice is to be provided to a council in an officer’s
report to ensure decisions are not made without proper consideration.
Recommendation 17 of the Huon Valley Council Board of Inquiry was that a General Manager
should ensure fair and equitable treatment, including the provision of information to all
councillors and that the Council develop a communication and consultation plan, including
behavioural protocols, to cover internal (and external) communications (Recommendations 32
and 33).

Question 15: Is a council’s organisational structure a strategic or operational
matter?
Twenty nine submissions responded to this question. The majority of submissions,
approximately 69 per cent, submitted that a council’s organisational structure is an operational
matter, 24 per cent answered it was strategic, while seven per cent were unsure.
Among the submissions received, there was general agreement that a council’s organisational
structure is operational but that elected members should be familiar with the structure and
informed of any changes. 83
The LGAT submission reported that councils largely agreed that a council’s organisational
structure was an operational matter. However, LGAT reported that there was some support
for the South Australian model whereby general managers are required to consult with the
council when determining or ‘significantly’ changing the organisational structure for the staff of
the council.84 LGAT noted that it would be difficult to define ‘significant’.
Some submissions argued that the organisational structure was both operational and strategic85.
As such, these submissions proposed that the council should have some say in determining the
organisational structure in certain circumstances86. One proposal was that councils should
endorse the organisational structure each year as part of annual planning and budgeting
processes87. One respondent suggested that elected members should be involved in staff
decisions to one level below the general manager.88
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Question 16: Should the strategic matters that are the responsibility of the
council and the operational matters that are the responsibility of the general
manager be clarified?
Twenty eight submissions responded to this question. The majority of respondents,
approximately 57 per cent, submitted that there should be clarification around the strategic
roles of councils and the operational role of the general manager, while 32 per cent submitted
the roles should not be clarified, and 11 per cent were unsure.
There was acknowledgement among some of the submissions that it is not always clear
whether an issue is strategic or operational which would make meaningful clarification difficult to
achieve89. In this light, most of the comments in relation to this question argued against
legislative clarification of strategic and operational issues. Two submissions commented that it
should be up to individual councils to decide if a particular matter was strategic or operational.
90

It was also argued that the Act was already sufficiently clear,91 and that efforts to further clarify
may result in unnecessary prescription and uncertainty where matters were omitted from a
category. As an alternative to legislative clarification, there were suggestions that another
instrument, such as a model policy, could help to clarify some areas. It was also noted that
governance training may help to resolve some confusion.92
An argument used to support legislative clarification was that general managers would not be
able to keep information from councillors claiming that it is operational.93
The LGAT position was that among councils there was some desire for clarification but
acknowledgement that such matters are nearly impossible to define legislatively. LGAT
proposed that case studies and guidance notes may be more appropriate.
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Monitoring how effectively councils
serve our community
The majority of submissions found that there was a need to have two separate
bodies (being the Local Government Board and Boards of Inquiry) to monitor
how effectively councils serve our communities. However, submissions also
identified there was room for improvement in these bodies’ operation and
processes. Submissions generally agreed that the potential outcomes from a
review or inquiry were insufficient and that the Act should provide for additional
potential outcomes. Furthermore, respondents agreed that the Director of Local
Government should have the power to summons councillors and staff as part of
an investigation.

What is the difference between the Local Government Board and a
Board of Inquiry?
Question 17: Is it necessary to have two separate bodies to perform the
functions of conducting strategic reviews of and investigations into councils, or
should the two be combined?
Thirty two submissions responded to this question. A majority of respondents, approximately
63 per cent, submitted that it was necessary to have two separate bodies to perform the
functions of conducting strategic reviews of, and investigations into, councils. Thirty four per
cent of submissions submitted that the two should be combined and approximately three
per cent were unsure.
The submissions in favour of keeping the two bodies noted that both bodies appeared to have
distinct and separate roles and matters for review and investigation94. Of the submissions that
supported that the two separate bodies be combined, it was argued that in doing so there was
potential to streamline and simplify the processes to reduce any duplication that may arise
under the current processes95.
The LGAT position was that there was little support for change and noted that the Local
Government Board and the Board of Inquiry have distinct and different roles. The submission
noted the Local Government Board has largely been inactive and it was suggested that there
should be a review of its roles and functions.

Question 18: How can the processes for a Local Government Board review or
Board of Inquiry investigation be improved?
Twenty seven submissions responded to this question. Of the submissions that provided a
response to this question, several noted that a general principle in relation to both the Local
Government Board review and Board of Inquiry should be that persons involved in a review or
inquiry are afforded procedural fairness (natural justice).
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The LGAT submission noted that most councils did not make comment in relation to this
question. However, LGAT proposed that there may be benefit from strengthening and clarifying
the investigative powers of the Board of Inquiry to ensure that any inquiry can proceed without
questioning of process and procedures.
In respect of the Board of Inquiry processes, a number of respondents submitted that current
processes were inadequate and highlighted the following areas for improvement:


Appointment: several submissions proposed that in addition to current membership, a
legal practitioner with suitable experience should also be appointed to a Board of
Inquiry96.



Conduct and process: submissions noted that the conduct of a Board of Inquiry should
be transparent, follow an established procedure and afford procedural fairness. Some
submissions proposed that Tasmania consider investigating models used in other
jurisdictions such as New South Wales. One respondent proposed that, for simplicity, a
Board of Inquiry should conduct itself as if it were a commission of inquiry under the
Commissions of Inquiry Act 1995 (Tas), in particular highlighting the need to accurately
record interviews of persons appearing before an Inquiry and assess the entitlement to
legal representation on a case-by-case basis by applying relevant legal principles97.



Resourcing: one respondent noted that Boards of Inquiry should be properly resourced
and proposed that future Boards of Inquiry could potentially benefit from utilising the
facilities of the Local Government Board or a Tribunal as required98.

In relation to how Boards of Inquiry have operated in practice, the decision of Branch-Allen v
Easther [2016 ] TASSC 29 was handed down on 10 June 2016 and made a number of findings
in relation to the operation of the Glenorchy City Council Board of Inquiry. These findings are
relevant for the purposes of clarifying the operation of a Board of Inquiry more generally and
are relevant to how the process can be improved and are worth noting in the context of this
Discussion Paper:


Section 222(1)(C) access to documents – a Board of Inquiry can request, but not
require, a person or others to provide written responses to allegations or questions.
The power to require assistance should be interpreted as extending only to assistance
relating to the obtaining, inspecting and copying of documents and records, or copies
thereof. If the person fails to respond, the Board can always exercise powers under
section 217(1)(a) to summons the individual to appear before it and give evidence.



Section 217(a) powers of a Board of Inquiry – a Board of Inquiry may summons any
person to appear before it to give evidence. In providing notice to a person, a Board
may wish to reconsider its use of the word ‘interview’ as it may be misleading where the
proceedings could instead constitute a formal ‘judicial proceeding’ during which a person
could be prosecuted for perjury based on their responses.



Section 220(1) representation – a Board of Inquiry cannot impose a general prohibition
on legal representation. It has a duty to allow individual witnesses to make applications
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for approval for legal representation. However, it may be permissible for the Board to
decide that, unless persuaded to the contrary, approval would not be given.


Procedural fairness - when applying procedural fairness to the proceedings of a Board
of Inquiry:
o Councillors must be provided with an opportunity to respond to any relevant
allegations, evidence and recommendations or findings that would prejudice a
councillor’s interests. This may include allegations made against another councillor
which, if taken into account by the Board in making its findings and
recommendations, would have an impact on all councillors. A Board must consider
any response received.
o While Boards of Inquiry do not have an implied statutory obligation to conduct an
oral hearing in all proceedings, it may be appropriate in some circumstances and the
Board must consider a number of factors.
o

Audio recordings of evidence provided by witnesses should be considered when
councillors appear or are summoned in front of a Board of Inquiry.

Question 19: Are the potential outcomes of a review or inquiry sufficient? Or
should the Act provide additional potential outcomes following an inquiry or
review, such as the suspension or dismissal of an individual councillor?
Thirty four submissions responded to this question. The majority of respondents to this
question, approximately 76 per cent, believed that the potential outcomes of an inquiry or a
review were insufficient and the Act should provide additional potential outcomes following an
inquiry or a review. Fifteen per cent submitted the current outcomes were sufficient, while nine
per cent were unsure.
In several of the submissions supporting additional potential outcomes of reviews and inquiries,
it was noted that the provision in the Act99 was limiting and that in some cases it could be an
unsatisfactory outcome to dismiss or penalise an entire council of councillors who were
democratically100 elected by the public to their positions. Furthermore, of these submissions,
some commented that it was unfair on other councillors who could potentially be dismissed
where the dysfunction was the result an individual councillor. In this regard, one submission
proposed amending current provisions within the Act to allow for the ability to101:


suspend councillors and appoint an administrator until certain events occur; and



suspend or dismiss an individual councillor in certain circumstances.

Of those submissions that were supportive of no change, one noted that outcomes were both
significant and adequate102.
The LGAT submission advised that a number of councils did not specifically comment on this
issue, but noted that where the dysfunction can be clearly attributed to an individual councillor,
it would be reasonable that the Minister should have the power to deal with that individual
99
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specifically. One council also raised that there should be provisions for appeal rights in regards
to such sanctions.

What is the role of the Director of Local Government?
Question 20: Should the Director of Local Government have the power to
summons councillors and council staff as part of his/her investigation?
Thirty one submissions responded to this question. The majority of respondents, approximately
68 per cent, submitted that the Director should have the power to summons councillors and
council staff as part of an investigation. Twenty two per cent of submitted that the Director
should not have this power, while 10 per cent were unsure.
Submissions not in support of such a power questioned the appropriateness of providing the
Director with coercive powers for such investigations. The Integrity Commission submission
noted that, in relation to such matters as coercive powers, there should be a well-developed
and understood relationship between the Integrity Commission’s functions and those of the
Director, particularly where matters could be referred between the two bodies. For example,
the Integrity Commission’s jurisdiction includes mayors and councillors and, as the Director does
not currently have coercive powers, it may be considered appropriate to refer some matters to
the Integrity Commission to investigate as it has coercive powers available to it103.
LGAT advised that there was no consensus among councils on this issue.

Question 21: Does the Director of Local Government have sufficient power to
enable him/her to support councils and councillors to practice good
governance and comply with the Act (especially following an investigation)?
Twenty nine submissions responded to this question. A majority of respondents, approximately
45 per cent, submitted that the Director does not have sufficient power to enable him/her to
support councils in good governance and compliance. Thirty eight per cent submitted that the
powers were adequate and 17 per cent were unsure.
Of the submissions that supported no change to the current powers available to the Director,
one noted that the Director should rather be adequately resourced to fulfil the role104. Another
submission argued that the primary role of the Director should be the education of councillors
in regards to good governance and compliance with the Act105.
The LGAT submission noted that it was generally regarded by councils that the Director had
enough powers but some further clarification around this matter may be beneficial. It concluded
that ultimately the resourcing of the Director was critical in his/her ability to undertake the
above functions.
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Question 22: Should the Act contain a mechanism to dismiss a council and/or
individual councillor following an investigation by the Director of Local
Government?
Thirty three submissions responded to this question. The majority of respondents,
approximately 49 per cent submitted that the Act should contain a mechanism to dismiss a
council or an individual councillor following an investigation by the Director. Forty five per cent
were not supportive of such a mechanism and approximately six per cent were unsure.
The majority of submissions that supported that the Act have a mechanism to dismiss a
council/an individual councillor qualified that the exercise of such a provision should be reserved
to the Minister and based on evidence and a thorough investigation, for example, by a Board of
Inquiry. Several submissions noted it would not be appropriate for an appointed official such as
the Director to exercise a power to dismiss a council or individual councillor. Some submissions
questioned the necessity for such a mechanism, noting there were already some powers and
more appropriate avenues to dismiss an entire council under the Act106. Two submissions raised
whether there should be an ability of a councillor to appeal such a decision if the mechanism
was legislated107.
LGAT’s submission did not support such an amendment and felt that this was a matter for the
Minister, based on the recommendation from a Board of Inquiry. Consistent with the views of
other submissions, LGAT noted that this highlighted a need for an ability of the Board of Inquiry
to make recommendations in relation to individual councillors (rather than the whole council) in
question.

Question 23: Should the Act provide a mechanism for more rapid intervention
(such as a performance improvement order) in the instance where it is evident
a council and/or individual councillor’s performance is significantly impacting on
the governance of the council and/or the service provided to the community?
Thirty four submissions responded to this question. A majority of approximately 82 per cent of
respondents submitted that the Act should contain mechanisms for more rapid intervention in
certain circumstances. Twelve per cent submitted that there was no need for more rapid
intervention mechanisms and six per cent were unsure.
Of the submissions supporting a more rapid mechanism, some argued that it would save time
and the early intervention would lessen the impact of the council’s ability to function108.
Of the submissions not in support or unsure of whether rapid mechanisms were required, two
noted that it was difficult to determine how such matters could be properly investigated under
such mechanisms. These submissions proposed that more discussion and details about how the
potential mechanisms would operate would be required before such a proposal could be
supported109.
The LGAT submission noted there was general support among councils for a timely resolution
process, but there was no agreement on what form that resolution should take. It also noted
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possible mechanisms such as Performance Improvement Orders or a stand down provision
while the Director undertakes an investigation.

Question 24: Does the Act provide sufficient powers to suspend or dismiss an
individual councillor for breaches of the Act?
Thirty two submissions provided a response to this question. A majority of respondents,
approximately 72 per cent, submitted that the Act did not provide sufficient powers to suspend
or dismiss an individual councillor for breaches of the Act. Twenty five per cent submitted that
the powers were sufficient, while three per cent were unsure.
It was noted that there were mechanisms to dismiss individual councillors after, for example,
committing an offence under the Act110 or successive suspensions from a Code of Conduct
Panel investigation. However, these methods were not timely as they are reliant on successful
prosecution or multiple suspensions111 which could take several years to occur.
Once again some submissions highlighted the inability of a Board of Inquiry to recommend that
an individual councillor be dismissed rather than the whole council and that a provision in the
Act for the Minister to dismiss an individual councillor following an investigation should be
examined112.
The LGAT position was similar to that of the submission responses in that there was a division
in stakeholder responses with a slight majority suggesting that the powers were insufficient.

Are there any other potential outcomes for breaching the Act?
Question 25 : Do the penalty provisions in the Act need to be both increased
and broadened to include other important sections of the Act?
Thirty one submissions responded to this question. A majority of respondents, approximately
71 per cent, submitted that penalty provisions in the Act needed to be increased and
broadened to include other important sections of the Act. Nineteen per cent submitted that no
change was required while ten per cent were unsure.
Of the submissions which supported increasing or broadening penalties113 within the Act one
suggested that the existence of penalties would encourage elected members to comply with
the Act114. Of those in favour of no change one submission argued that increased or
broadened penalties might act as a disincentive for people to participate or run for council115.
Other submissions noted that the provisions for penalties under the Act and the need for any
increases or broadening of penalties should be reviewed and demonstrated before considering
any changes116.
The LGAT submission noted that there was no support for either increasing or broadening
penalty provisions.
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How is the financial performance of councils monitored?
Question 26 : Should councils be required to report to the Minister on the
actions taken in response to the Auditor-General’s findings on their financial
statements?
Thirty one submissions responded to this question. The majority of respondents, approximately
55 per cent, agreed that councils should be required to report to the Minister on the actions
taken in response to the Auditor-General’s findings on their financial statements while 45
per cent said they should not. Currently, councils’ actions on the Auditor-General’s
recommendations are followed up through subsequent audits and these results are reported to
the Minister by the Tasmanian Audit Office.
Individual submissions which supported the involvement of the Minister in such a process
suggested:


requiring councils to develop a plan which proposed actions and timelines to address
issues identified by the Auditor-General and having the plan signed off by the Minister;117



requiring councils to report to the Minister to encourage councils to act in a timely
manner;118



requiring councils to include the Auditor-General’s recommendations and actions taken
by council in line with the recommendations in their respective annual reports119; and



requiring a council to report to the Minister if subsequent audits find that a council has
not actioned recommendations120.

The LGAT submission did not support reporting to the Minister and stated it would be
duplicating what councils already report upon to the Auditor-General. This position was also
supported by other submissions.121

Question 27 : Does the Act provide for best practice in relation to keeping
records of and reporting financial activities and transactions?
Thirty submissions responded to this question. The majority of respondents to this question,
approximately 70 per cent, submitted that the Act does provide for best practice in relation to
keeping records of and reporting financial activities and transactions, while 17 per cent
submitted that it did not and 13 per cent were unsure.
The LGAT submission reflected the majority of submissions, stating the Act provides enough
information to promote best practice and that further changes were unnecessary.
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The Tasmanian Audit Office provided detailed recommendations in their submission. The
following is a high-level summary of their recommendations:


Remove section 84(1) which requires general managers to prepare and forward to the
Auditor-General a copy of the council's financial statements for each financial year as
councils are required to submit financial statements under the Audit Act 2008.



Provide that all councils must prepare their annual financial statement in accordance
with model statements issued by, for example, the Director of Local Government. This
would reduce red tape by having prescriptive measures in the Act and would enable
changes to be made to the model financial statement without having to change
legislation.



Remove or modify section 84(2)(b) which requires financial statements to specify any
interests as notified to the general manager of any councillor in respect of any body or
organisation with which the council has major financial dealings as under AASB 124
councils are required to report transactions between council and its related parties
which includes related parties of elected members or their close family members.



In the absence of prescribed and provided model financial statements the following are
suggested:
o Modify section 72(cb) which requires annual reports to contain a statement of
the total allowances and expenses paid to the mayor, deputy mayor and
councillors if it is intended that expenses reimbursed to elected members are
disclosed in the annual report as these will not be reported under AASB 124
(Related Party Disclosures).
o Modify section 72(4) which requires a statement relating to the total annual
remuneration paid to employees who hold senior positions to list the number of
employees in groups according to the total annual remuneration where each
group has a maximum of $20 000 between the highest and lowest total annual
remuneration if remuneration paid to key personnel is to be disclosed in bands
showing the number of employees. Specific information relating to remuneration
of each member of key management personnel should be disclosed to promote
best practice.
o Amend section 84(2)(c) to require a council to disclose original budgeted
financial statements (estimates) and explanations of major variances in line with
AASB 1055 (Budgetary Reporting).



Move disclosure requirements based on Significant Business Activities from financial
statements in section 84 to the Annual Report section 72.



Consideration should be given to including additional authorisation rules to ensure
probity and regularity of higher risk transactions when credit card purchases are made
by the general manager. These could be authorised by a suitably senior employee and
then scrutinised by an appropriate committee (such as an audit panel) on a regular basis.
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One respondent submitted that benchmarking the performance of councils using an external
organisation and not just the Auditor-General would be fairer122 while another submitted that
all rate setting, budget, budget reviews and financial reporting should be held in open council
meetings with full disclosure of all documentation and detail and that ‘councils should not be
able to hold workshops as a means of avoiding public scrutiny.’123

Question 28 : Has recent reform of Part 7 (Administration) and Part 8
(Financial Management) of the Act achieved the desired outcomes in relation to
financial management and reporting?
Thirty submissions responded to this question. The majority of the respondents, approximately
53 per cent, submitted that the recent reforms had achieved the desired outcomes while
10 per cent of respondents disagreed. Approximately 37 per cent were unsure.
One respondent disagreed with the focus in the Act on audit panels because they were
perceived to duplicate activities and complicate processes that already exist.124Another
submission suggested a requirement for councils to have a four-year plan to promote a longterm direction which aligns with the strategic plan and its review. This submission also suggested
that there should be a requirement for work force planning to be included in Part 7 of the Act
to assist with achievement of strategic outcomes.125
The LGAT submission considered that these parts of the Act seemed to be working well and
that they are consistent with contemporary financial management. It suggested any additional
requirements in this regard should be subject to a cost benefit analysis as the compliance costs
may exceed the benefits.

122

Submission 36
Submission 7
124
Submission 13
125
Submission 22
123

27 | P a g e

CONSULTATION FEEDBACK PAPER

Fair and transparent local government
elections
The majority of submissions found that the general manager’s roll should be
retained but that the administration, eligibility criteria and the application of the
eligibility criteria should be further reviewed. There was strong support for
electoral advertising limits to remain with the possibility of indexation or a regular
increase to be considered and that there be some further clarification and more
transparency around political donations.
Question 29: Should the general manager’s roll be retained or abolished?
Thirty four submissions responded to this question. The majority of respondents, approximately
79 per cent, submitted that the general manager’s roll should be retained, while approximately
15 per cent submitted that it should be abolished. Six per cent were unsure.
Several of the respondents in support of retaining the general manager’s roll submitted that, if
the roll is retained, the eligibility criteria and operation of the roll should be reviewed to ensure
that it is applied consistently and equitably126 and there be a mechanism for the rolls to be
regularly reviewed to ensure they are kept up to date127. The LGAT submission was consistent
with the above position and suggested that such a review be undertaken by the Tasmanian
Electoral Commission.

Question 30 : If it is retained, should the general manager’s roll be amended so
it includes only Australian citizens or permanent residents living in the
municipality, not non-permanent residents?
Thirty one submissions responded to this question. The majority of respondents, approximately
58 per cent, submitted that the roll should continue to include non-permanent residents. Thirty
nine per cent of respondents submitted that the roll be amended to only include Australian
citizens or permanent residents living in the municipality. Approximately three per cent of
submissions were unsure.
Of those submissions in support of retaining the current eligibility criteria, it was argued that in
their current form, they support inclusion and recognise that some non-permanent citizens may
already be in the process of becoming permanent or Australian citizens128. In those submissions
in favour of amending the roll, two commented that eligibility to be on the roll should be based
purely on interest or ownership of property (or payments of rates) within the municipality129.
The LGAT submission advised that the roll “should ensure fairness and inclusion and maximise
potential participation in the electoral process”. Furthermore, it noted that at the July 2015
LGAT General Meeting, a motion was carried by Tasmanian councils which supported that
LGAT should urge the State Government to:
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support the transfer of the administration of the general manager’s roll to the Tasmanian
Electoral Commission; and



review the eligibility for inclusion on the general manager’s roll by reviewing the
definition of occupier to better capture all citizens, inclusive of refugees and permanent
residents living in a Local Government Area130.

The second motion is consistent with Recommendation 15 of the Final Report No. 11 on the
Tasmanian Electoral Commission as released by the Legislative Council Government
Administration Committee “B” (Final Report on the TEC), which concluded that a review of
the criteria, processes and oversight of the general manager’s rolls be conducted131.
In its submission, LGAT proposed that the Tasmanian Electoral Commission be the body tasked
with such a review.

Question 31: If it is retained, should the general manager’s roll continue to
include people who own or occupy a property in the municipality or are the
nominee of a corporate body in the municipality?
Thirty one submissions responded to this question. The majority of respondents, approximately
61 per cent, submitted that it remain as it is currently, including both people who own or
occupy a property in the municipality or are a nominee of a corporate body in the municipality.
Twenty nine per cent submitted that the general manager’s roll should only include people who
own or occupy property in the municipality. Ten per cent were unsure.
Of the submissions supporting that the roll should only include people who own or occupy a
property, the concerns were that the ability for a single person to have two votes during a local
government election gives the perception that the process is undemocratic and it should be
one vote per person132.
The views of those in favour of retaining the eligibility criteria in their current form were
reflected in the LGAT submission which noted that the current eligibility criteria demonstrates
that the votes represent two different and direct interests within the municipal area: one being a
corporate interest the other being a personal or property interest. Individual submissions had
commented that without this ability for a corporate body to vote through a nominee it would
have no other mechanism to demonstrate its interest in a local government election133.

Question 32 : If the general manager’s roll is retained, should it be amended so
a person cannot vote in their own right as well as on behalf of a corporate
body in a single municipality?
Thirty two submissions responded to this question. The majority of respondents, approximately
53 per cent, submitted that a person should be able to vote in their own right as well as on
behalf of a corporate body in a single municipality. Thirty eight per cent submitted that a person
should not be able to vote in their own right as well as on behalf of a corporate body in a single
municipality. Nine per cent were unsure.
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Once again, submissions highlighted issues of fairness if one person had the ability to vote twice
in the same municipality134. Some submissions commented that the current eligibility criteria
would be difficult to administer in their current form and if they were to continue to be applied
there should be a review135 into their administration and operation.
The LGAT submission noted that while there was majority support for the “one vote, one
value” principle it was not unanimous across the councils.

Question 33: If the general manager’s roll is retained, should it be amended so
a person may only vote in one municipality, rather than in any municipality
where they own or occupy a property?
Thirty one submissions responded to this question. The majority of respondents, approximately
74 per cent, submitted that, should the general manager’s roll be retained, a person should be
able to vote in any municipality in which they own or occupy property. Nineteen per cent
submitted that a person should be only able to vote in one municipality and seven per cent
were unsure.
The LGAT submission reflected the majority view above, in that there should be no change to
the current arrangements in this regard, and that a person should be able to vote in any
municipality in which they own property.

How much can electoral candidates spend on advertising?
Question 34: Should electoral campaign advertising expenditure limits be
abolished, retained or increased?
Thirty three submissions responded to this question. The majority of the respondents,
approximately 70 per cent, submitted that the current advertising limits be retained. Fifteen
per cent submitted they be increased while nine per cent submitted they be abolished and a
further six per cent were unsure.
A number of submissions suggested the possibility that the limit be tied to Consumer Price
Index (CPI) increases136 to allow a slight increase.
The LGAT submission indicated that there was general agreement that the limits should be
retained. However, there was interest from a number of councils in determining a basis for
reviewing the limits in relation to future increases. It was noted that if spending thresholds were
raised, unless the Australian Taxation Office also increased what can be deducted, there would
be restriction on what many candidates could afford to spend.
Recommendation 9 of the Final Report on TEC found that “there was no compelling evidence
that the current system of limits on Legislative Council and Local Government election spending
should be changed137” and recommended that current limits remain in place.
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Can a candidate receive donations for an election campaign?
Question 35: Should there be restrictions on the donations local government
electoral candidates are permitted to receive? If so, what should the
restrictions include?
Thirty one submissions responded to this question. The majority of respondents, approximately
81 per cent submitted that there should be restrictions on the donations candidates are
permitted to receive while 19 per cent submitted there should be no restrictions.
The majority of submissions did not object to candidates receiving donations provided there
was transparency about the donations. There were a number of comments that it was not
appropriate that candidates received donations from building developers as this could lead to a
clear conflict of interest138. One submission commented that other groups such as liquor or
gambling interests should not be able to donate139. Another submission recommended that any
legislative changes to electoral donations should be consistent with section 162 of the Electoral
Act 2004 (Party not to incur election expenditure)140. A number of submissions commented
that donations should be disclosed in real-time or prior to the election so that the electorate
were aware and could vote accordingly.141
The LGAT submission stated that there was general agreement that there should be restrictions
on donations, with limits that are reasonable in the context of spending limits. One council
noted that local government candidates should not be able to receive donations as this may
lead to potential conflicts of interest.

Question 36: Should local government electoral candidates disclose who they
receive election campaign donations from and the monetary value of the
donations?
Thirty four submissions responded to this question. The majority of respondents, approximately
94 per cent, supported disclosure of donations, including who made the donation and the
amount. Three per cent of respondents submitted that candidates should disclose who they
receive campaign donations from, but not the monetary value. Three per cent of respondents
submitted that candidates did not need to disclose who they receive campaign donations from.
The LGAT submission supported that local government candidates should disclose who they
received campaign donations from and the monetary value. This issue was the subject of a
decision made at the LGAT General Meeting in July 2015.
The Final Report on TEC made two recommendations relevant to this question142:


Recommendation 10: that the State Government legislate for the compulsory disclosure
of campaign donations from all sources; and



Recommendation 11: greater clarity be provided as to the status of in-kind donations
and whether they should be disclosed.
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Question 37: If candidates are required to disclose donations received, should
there still be limits on campaign advertising expenditure?
Thirty submissions responded to this question. The majority of respondents, approximately
83 per cent, supported disclosure of donations but limiting campaign advertising expenditure
while 17 per cent of respondents did not. Two submissions commented that limits should be
retained to avoid the “buying” of an election outcome143. The LGAT submission supported
disclosure but retaining limits: “It was agreed that irrespective of donation disclosure that limits
on expenditure should be retained to avoid the ‘buying’ of an election outcome.”

Is electoral campaign advertising regulated?
Question 38: Should online electoral campaign advertising be included in the
existing advertising regulations?
Thirty one submissions responded to this question. A majority of respondents, approximately
90 per cent, submitted that online electoral campaign advertising be included in existing
advertising regulations while 10 per cent submitted that it should not be included.
The LGAT position was that online advertising should be regulated through clarification of what
constituted advertising costs and what needed to be provided. It was raised that such regulation
of online electoral campaign advertising would be difficult to monitor.
Recommendation 6 of the Final Report on TEC recommended that “the Government further
considers the matter of social media to ensure compliance with relevant Acts.144”

Question 39: Should internet advertising be included in the expenditure limit (if
there is a limit)?
Twenty seven submissions responded to this question. The majority of respondents,
approximately 92 per cent, submitted that online advertising be included in the expenditure
limit, while four per cent said it should not, and four per cent were unsure.
While supportive, comments were made by two submissions that monitoring of social media
campaigns would be difficult145 and guidelines would need to be provided.
The LGAT submission position was that internet advertising should be in the limit though
clarification would be required as to what was included and how costs are determined.

Question 40: Should an electoral candidate be able to name another candidate
in campaign advertising?
Thirty submissions responded to this question. The majority of respondents to this question,
approximately 50 per cent, submitted that an electoral candidate should be able to name
another candidate in campaign advertising, while 43 per cent said they should not, and seven
per cent were unsure.
Submissions which disagreed commented that the restriction on naming another candidate had
been introduced to prevent abuse of other candidates146. The comments in some of these
143
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submissions raised concern that it would be open to abuse again and also that it was contrary
to restrictions on State Parliament candidates.
Submissions that supported a change did so on the proviso that it was only with the other
candidate’s permission147.
The LGAT position was that in general a candidate should be able to name other candidates in
campaign advertising but not without the other candidate’s permission.
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Regional bodies
The majority of submissions were supportive of maintaining a flexible approach to
how regional bodies operate. A number of submissions were in favour of a
mechanism to define roles and functions of such bodies, but not within the Act or
legislation.
Question 41: Should the regional bodies have a common governance structure
or should there be a flexible approach on how they operate?
Twenty nine submissions responded to this question. The majority of respondents,
approximately 69 per cent, submitted that regional bodies should have a flexible governance
structure, on the basis that this allowed them to be responsive to the needs of the region.
Twenty one per cent of respondents were in favour of a common governance structure across
all regional bodies, while others did not support regional bodies, arguing that they can be seen
as adding to the number of council bodies. Ten per cent of respondents were unsure.
Of the submissions that supported a common structure, it was suggested that this would help
with decision making by providing clarity about expected regional outcomes and may help
strategic planning for land use and infrastructure148. One submission also suggested a common
Terms of Reference would also be useful149.
The LGAT submission reflected the position of the majority of submissions, and supported a
flexible structure. One council did believe there would be benefit from a common structure,
while a few councils believed current provisions in the Act were sufficient.
One submission included comments in support of the financial participation of all councils in the
region to ensure change and sustainability150 while one respondent commented that
participation by a council in the regional bodies should remain voluntary151.

Question 42: How will legislative recognition and prescription of common
over-riding functions add value to regional decision making? How will it add
value to the sector as a whole?
Nineteen submissions provided comments about legislative recognition and prescription of
common over-riding functions and whether this would add value to regional decision making
and/or the sector as a whole.
Submissions that supported legislative recognition argued that it would help to add value to the
regional decision making processes by providing greater clarity around the over-riding function
and role of the bodies152. Two submissions specifically noted that it could also add value by:


supporting the provision of adequate resourcing and funding153;



clarifying roles and responsibilities154;
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supporting the development of key regional centres to facilitate the efficient use of
infrastructure and community services155; and



encouraging employment growth and business development.156

One submission supported recognition of regional bodies in legislation without being too
prescriptive about how they work.157
The LGAT response was not in support of legislative recognition and prescription, noting that
further legislation would not add value. Other submissions which also supported this position
noted that further prescription would have the potential to increase costs, decrease
performance and158 create additional burden by adding another layer of governance.159 One
respondent did not wish for regional bodies to be legislated as they did not believe they were
currently performing well160 while another submission stated that training could help provide
good leadership in regional bodies.161

Question 43: What roles and functions of regional bodies should be specified in
the Act?
Eighteen submissions provided comments on what roles and functions of regional bodies should
be specified in the Act.
The LGAT submission stated that, generally, there was no support for prescription and this was
supported by the majority of comments in the submissions received.
Comments within some of the submissions received supported the need for clarification of
roles and approaches to economic development162. In this regard, it is noted that LGAT is
currently working with regional bodies to clarify roles and responsibilities and identify
opportunities to collaborate. LGAT reported that progress has been made with consultation
occurring between the local government bodies.
Submissions provided suggestions about what the roles and functions of regional bodies could
entail, but did not necessarily believe that such level of prescription should be included in the
Act. These included:


operating under the provisions of good governance and openness163;



focusing on promoting the interests164 of the region;



cooperation, collaboration and partnership across government, private industry and
other organisations165;



identification of regional projects; 166
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economic focus as a priority and then to include social and environmental outcomes on
projects which are measured against key performance indicators;167



considering the implications of infrastructure and community services in relation to who
uses it and who pays for it;168 and



having a local government committee who could consider projects that are multijurisdictional such as planning and shared services.169

One respondent noted that the role of regional bodies should exclude rates, taxes or other
forms of revenue raising.170
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Reducing red tape
Several submissions identified sections within the Act which could present
opportunities to reduce red tape if reviewed and amended.
Question 44: Are there any opportunities for reducing red tape in the Act to
enable councils to more effectively govern themselves?
Twenty six submissions provided a response to this question.
The LGAT submission offered several suggestions for the reduction of red tape which included:


amending the Act to provide that documents can be published on a council website or
made available electronically and are not required to be provided in hard copy;



amending sections 28A to 28D in relation to information provision so that there is a
single process to access information that is consistent with what is already articulated in
the Right to Information Act 2009; and



the adoption of common standards and protocols used across councils such as access to
information, allowances, credit card use, and building access. This would reduce
duplication of effort and potentially support governance improvements.

Other submissions included the following suggestions:


amending section 57 of the Act to cater for online petitions171;



reviewing the operational provisions in the Act, such as Part 12172, to ensure effective
administration;



amending the Act to provide that the need to conduct Annual General Meetings is
discretionary173;



auditing all legislation prior to tabling in Parliament to ensure it does not increase red
tape174; and



reviewing other areas such as by-laws; town nomenclature; special/local rating
provisions; sale/disposal of council land; general managers electoral roll closure
requirements; and sale of land for unpaid rates.175

The comments of one respondent were in favour of maintaining red tape as it provides
guidance as to strong governance and therefore assists councils and councillors to carry out
their roles effectively.176 A respondent submitted that most council complaints around red
tape may stem from planning schemes and building issues and the corresponding legislation,
rather than the Act. 177 Another respondent argued that moving prescription from the Act
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into other mechanisms such as guidelines and Ministerial Orders does not necessarily
reduce red tape.178
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Other Matters
A number of other matters were raised in the submissions to the targeted review.
While these matters fell outside the ambit of the Discussion Paper, these have
been acknowledged in the following section.
Capital City Act


It is noted that a Capital City Act179 in one form or another exists in the capital city of
every state, except Tasmania. It was suggested something similar to the current
arrangements of the City of Adelaide Act 1998 (SA) could be adopted.

Local government elections


Recommendation 16 of the Final Report on the TEC recommended that voters should
be encouraged to vote preferentially in elections for Mayors and Deputy Mayors and
Recommendation 17 was that the Government pursue with the TEC, in consultation
with local government, whether candidates should be given the opportunity to stand for
both Mayor and Deputy Mayor180.



One submission noted that one of the greatest obstacles to fair local government
elections in Tasmania was the strict application of the formality rule (where a person
incorrectly completes their ballot paper which leads to their vote being discarded)181.
This was also raised in the Final Report on the TEC at page 12, which recommended
that the State Government investigate adopting a provision to ensure that a ballot paper
that is not fully compliant, but where the voter intention is clear, be counted as a formal
vote (Recommendation 4)182.



The point of compulsory voting for local government elections was raised. The Final
Report into the TEC found that while there were different views both in favour and
against compulsory voting recommended, that the current voting system should remain
unchanged, that is voting should remain not compulsory for local government elections
(Recommendation 13)183.

Elected officials


A submission suggested that the serving terms for elected officials should be reviewed
to be shorter, for example two term periods. This same submission also noted that the
roles should be “honorary” or unpaid184.

Functions of councils


The LGAT submission noted that:
o some individual councils had submitted possible changes to councillor expenses,
rates exemptions and online petitions. It noted that if these issues were pursued
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under the targeted “review that they would need to be tested with the sector
more broadly”.
o there needed to be further consideration (depending on the outcome of
feedback on the regional bodies) on the “functions of councils under the Act
with respect to both economic development and health and welfare and the
need to ensure manageable and realistic expectations on what councils can and
cannot do”.
Audio-recording of council meetings


A submission proposed that there should be recording of all council proceedings similar
to written Hansard that covers council debates185. It suggested that a publicly accessible
written document of all of the public proceedings of council may help to moderate
some behaviour during meetings.



The Huon Valley Council Board of Inquiry also recommended that Council meetings
should be audio-recorded and those recordings made available to the public
(Recommendation 11 and Recommendation 24). Recommendation 25 of the Board
was that the broader application of these transparency and accountability issues should
be considered by the targeted review.

Community engagement


One submission noted that there was a need for councils to provide more windows of
opportunity for public debate186.



The Act requires community consultation but “community engagement” is a more
meaningful process.



One submission raised the level of information that is provided by the council to the
community should be considered187.



Recommendation 22 of the Huon Valley Council Board of Inquiry recommended that
Regulations 15(2) and 15(8) of the Local Government (Meeting Procedures) Regulations
2015 be referred to the review of the Act to ensure that councils maximise both the
use of open council to consider agenda items and the public release of information
considered in closed council meetings.

Sections within the Act


One submission188 raised that there should be more clarity around the following
provisions:
o Section 338A(4) dealing with confidentiality of information, the submission
recommended that the term “employee” should be defined under section 3 of
Act to ensure that it captures all employees, including general manager. It was
also recommended clarifying the meaning of the wording “on the condition” in
this context.
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o Section 48 dealing with declaration of pecuniary interest by a councillor, the
submission recommended that “council workshops” be specified in this section
as the respondent believed there were instances where pecuniary and nonpecuniary conflicts of interest are apparent in the context of a councillor
workshop.


Another submission suggested189:
o clarifying the intent of section 62(c) in terms of day-to-day operations.

By-laws


One submission suggested190 that section 148(2) should be reviewed to provide that
recovery of expenses is possible if related to a contravention of a by-law. Section 152(2)
could be amended to allow police to be authorised to enforce a by-law rather than
requiring the by-law to do so.

Rates


A submission suggested that clarity should be provided around councils’ capacity to raise
rates where a commercial development is on Commonwealth owned land191.



Another submission suggested that there be some explanation of rate charges across
councils to ensure equity in service provision across the state.192

Work, Health and Safety


The LGAT submission raised the general manager’s responsibility under the Work Health
and Safety Act 2012 (Tas) should not include responsibility for councillors as is the case
with the Act.



One submission suggested that there may need to be further enforcement of work,
health and safety training193.



One submission suggested that sections of Act that affect role, functions or powers of
the general manager be reviewed to ensure they are cognisant of the responsibilities of
a general manager within the Building Bill 2016194.
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